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ATO comes down hard on UPEs to bucket companies.

The ATO has now issued Draft Taxation Ruling TR 2009/D8 which, generally speaking, means that where a trust has an unpaid present entitlement (UPE) to a private company, the UPE will constitute a “loan” by the private company to the trust, for purposes of  Division 7A and may be treated as a dividend.

“Carve-out” for existing UPEs

At the moment we are unclear whether UPEs existing prior to 16 December 2009 are affected by the ATO’s new interpretation. We will keep you updated with any further developments.

ATO’s new view – draft ruling TR 2009/D8

The draft ruling considers how Div.7A applies to certain private company loans, where

· that private company has a UPE from an associated trust that is part of the same family group of entities as the company: and
· funds representing the UPE are intermingled with other funds of the trust, or are able to be used by the trust.
The draft ruling provides that a UPE will amount to a loan for purposes of S. 109D by way of:

· the  provision of a financial accommodation; or
· an “in- substance” loan.
The only way to prevent this conclusion is for:

· the company to call for the payment of that UPE – by (probably) no later than the due date of lodgement of the company’s relevant income tax return;
or

· the funds representing the UPE are invested for the company’s absolute benefit, and there is no benefit accruing to the main trust from the use of those funds (i.e., the funds are kept separate and not intermingled).
This is a draft ruling and it is possible  but not likely, that the ATO will change its view. In addition, the Tax Office’s position has not been tested in Court.

However, members should put themselves in a position to consider and act on their options before 30 June 2010. Discussions will continue with the Tax Office and we will keep you updated with any further developments.

Declare offshore income or wear the consequences

Tax Commissioner Michael D’Ascenzo said the net is closing on tax havens, whilst announcing a new offer for people who may not have declared all income from offshore activities.

“This is a chance for people with undeclared income, for example interest earned offshore, to contact the Tax Office and sort out their affairs. The offer is open until 30 June 2010.”

Those with additional taxable income of $20,000 or less in a tax year will not have to pay a shortfall penalty for that year.

Where a person’s additional offshore income from offshore activities is more than $20,000 p.a, a shortfall penalty of 10% will apply.

“This offer is not valid if an audit has commenced so we would encourage you to contact the ATO before they contact you”.

ATO appeals case- education expenses / Youth Allowance

The Tax Office has advised that it has sought special leave to appeal against the “Antsis” decision in the High Court.

*Towards the end of 2009, the Full Federal Court held that a taxpayer, who received a Youth Allowance as a university student, was entitled to a tax deduction for her education expenses – Symone Antsis v. Federal Commissioner of Taxation – 2009 ATC 20-098

Until this matter is resolved, the Tax Office will continue to apply the view set out in Income Tax Ruling TR 98/9.

That is, it maintains that education expenses are not deductible for tax purposes against various Commonwealth educational assistance schemes.

Beneficiaries: deductions claimed against distributions

The Tax Office has advised that during January and February , it will be sending letters to selected taxpayers who are beneficiaries claiming deductions against distributions from discretionary trusts.

Some clients of tax agents may receive these letters.

The letters include an outline of the Tax Office’s position about claiming these deductions and asks the taxpayers to review their claims.

It requests they provide details supporting their claims, or make a voluntary disclosure, if they have made an error in claiming these expenses.

Information about the ATO’s view on beneficiaries claiming deductions against distributions from discretionary trusts is contained in Taxation Ruling lT 2385.

ATO Trials payments by credit card

The Tax Office is trialling payment by credit card for all taxation liabilities between $10 and $10,000.    

To make a credit card payment taxpayers will need:

· a Visa, MasterCard or American Express card; and

· their ATO electronic funds transfer EFT code

to use the Government EasyPay website or telephone service.

Card payment fee

A card payment fee applies to transactions made using this service. This fee is the non-GST component of the fee the Tax Office incurs from its banker for these transactions.

The fees are:


Card type

Fee

Visa/MasterCard


0.65%

American Express

1.25%

Means test on entrepreneurs’ tax offset (ETO)

Background

The ETO provides eligible taxpayers with a maximum tax offset of 25% of their income tax liability that is attributable to their net small business income for the income year.

The ETO begins to phase out at aggregated turnovers of $50,000 and eligibility ceases when aggregated turnover reaches $75,000.

Eligibility for the ETO is not currently restricted to taxpayers for whom the relevant small business is their primary source of income.

As taxpayers with other significant sources of income (income not referable to the relevant small business) may still receive the ETO, the Government has decided to impose a mean’s test.

New income test

Legislation has been tabled which will income test the entrepreneurs’ tax offset (ETO) from 1st July 2009.

The test will restrict the eligibility of individuals and families whose income is over a threshold amount of income.

The ETO will be phased out at 20 cents for every $1 of income over the threshold amount.

Thresholds:


Singles


$70,000


Families

            $120,000

Superannuation contribution limits have changed from 1st July 2009

This is just a reminder that from 1st July 2009, the contribution limits for those over 50 years of age has been reduced to $50,000 and to $25,000 for those under 50. The limit for over 50’s will also reduce to $25,000 per annum from 1 July 2011.

Please review your salary sacrificing arrangements to ensure you will fall within the limits for the 2009/10 financial year. If you are in any doubt, we encourage you to contact our office to discuss your situation. Amounts contributed over the applicable limits are subject to tax at the highest marginal tax rate, so it is critical that you plan ahead carefully for the current financial year and beyond.

Please Note: Many of the comments in this publication are general in nature and anyone intending to apply the information to practical circumstances should seek professional advice to independently verify their interpretation and the information’s applicability to their particular circumstances.
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